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Misc (J) Case No. 24Of2015 

 

Smti Dibashi Phukan ………..Petitioner 

-Vs- 

Sri Hemanta Das…..OP/Respondent 

 

ORDER 

20.7.2019. 

Both sides are duly represented. 

This proceeding has arisen out of an application filed U/s.26 of the 

Hindu Marriage Act, 1955 by the petitioner/wife seeking custody of her son 

namely Chandril Das.  

Brief fact of the petitioner is that she got married to the respondent 

on 12.12.2007 as per Hindu rites and rituals. Both of the partners started 

living together as husband and wife in the matrimonial home of the 

respondent at Nagaon. A boy child was born in the wedlock whose name is 

Sri Chandril Das. He was born on 7.1.2011 at a Nursing Home at Nagaon. 

The petitioner however, soon discovered that the respondent was a drug 

addict and alcoholic and was absolutely unmindful to the petitioner and her 

wellbeing. He was also allegedly irresponsible towards his duties and 

obligations. The petitioner was maltreated in the matrimonial home and so, 

she finally chose to leave the matrimonial home and take shelter in her 

parental home with her son. She accordingly did so. Hence, the petition for 

custody of the minor child who is presently living with her.  

Notice was issued to the respondent who has turned up and filed 

written objection. Having heard both the sides and considered the available 

materials on record, my learned predecessor passed an interim order of 

custody of the child in favour of the petitioner. A right of visitation was also 

accorded to the respondent till June, 2016 vide order dated 

30.1.2016.Today, I have finally heard learned counsel for the parties while 
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hearing the main suit with regard to the divorce petition filed by the 

petitioner U/s 13 (1) (i-a) of the Hindu Marriage Act, 1955. 

The learned counsel for the petitioner had submitted that the son is 

already residing with the petitioner/mother. It is also submitted that an 

interim order of custody is already in favour of the petitioner and so, in the 

interest and welfare of the child, the interim order deserves to be made 

absolute. It is also submitted that in the matter of custody of children, the 

court is required to focus only on the welfare of the minor child which ought 

to be the paramount consideration. In support of his submission, reliance 

was placed on the decision of Tejaswini Gaud and Others Vs Shekhar 

Jagdish Prasad Tewari and Others, reported in 2019 SCC Online SC 

713wherein it was reiterated by the Hon’ble Apex Court that the welfare 

of the child is the paramount consideration for determining the issue of 

custody of a child.  

Moreover, it is also worthwhile to mention here that in MAUSAMI 

MOITRA GANGULI Vs JAYANT GANGULI, reported in AIR 2008 SC 

2262, the Hon’ble Apex Court had an occasion to observe as follows: 

“The principles of law in relation to the custody of a 

minor child are well settled. It is trite that while 

determining the question as to which parent the care 

and control of a child should be committed, the first 

and the paramount consideration is the welfare and 

interest of the child and not the rights of the parents 

under a statute.” 

  It is also considered relevant to point out here that in the case of 

Smt. Payal Agrawal Vs Deepak Garg, Civil Misc Writ Petition No. 57980 

of 2009 (Decided on 18th January, 2010), the Hon’ble Allahabad High 

Court had observed as follows: 

“The decree contemplated in this section is not only a 

decree granting relief asked for in the petition, but 

also includes one dismissing a petition. The court has 
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very wide powers under this section as regards 

custody of children, its maintenance and education. 

The primary and paramount consideration for the court in 

making any order under this section would be the welfare of 

the minor for which wide discretion has been conferred even 

before passing of decree and even after passing of decree in 

question for varying, suspending or revocation of the orders in 

question from time to time as alteration of decree has also 

been provided for.” 

  It is thus, clear that the power U/s 26 of the Hindu Marriage Act, 

1955 has to be exercised by the court keeping in view the welfare and 

interest of the child. It is also clear that the said power can be exercised by 

the court even in a situation when the court passes a decree dismissing the 

prayer for granting divorce in the suit.  

  Keeping in view the aforesaid position of law, I have considered the 

matter of custody of the minor child Chandril in this proceeding. Admittedly, 

the said child is presently staying with his mother. It further appears from the 

evidence adduced in the divorce suit that he is presently a student pursuing 

his studies. It is also transparent from the record that his present age will be 

around 8 years. Since the time of living the matrimonial home sometime in 

April, 2013, the petitioner has been staying in her parental home at Tezpur 

along with her son. So, naturally a bonding has grown up between the 

petitioner and her son and so, Chandril would get a more comfortable space 

with his mother.  

  Considering the aforesaid aspects, I am of the firm view that it will be 

in the best interest and welfare of the child if the petitioner is allowed to 

retain the custody of the child. I am also of the view that a visitation right, 

once a month, needs to be accorded to the respondent as well who is the 

natural father of the child so that the child is not deprived of the love and 

affection of his father. The said visitation will take place in the parental home 
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of the petitioner at Tezpur and in an ambience which is not detrimental to 

the psychology of the child. 

  It is ordered accordingly. It is put on record that a similar finding has 

also been recorded in the Judgment passed in the TS (M) No. 49 of 2015 as 

arguments canvassed in both the proceedings were identical and there was a 

common hearing.  

The Misc (J) Case stands accordingly disposed of on contest. 


